RESOLUTION NO. 66-12-08

A RESOLUTION OF THE TOWN COMMISSION OF THE
TOWN OF LAKE PARK, FLORIDA AMENDING THE
TOWN PENSION PLAN TO ADOPT THE FINAL 415
REGULATIONS , AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, the Town of Lake Park’s Commission has the authority pursuant to the Florida
Constitution and Chapter 166, Florida Statutes to establish such pension plans as it deems
appropriate for its eligible employees; and

WHEREAS, on November 4, 1998, the Town Commission of the Town of Lake Park
(Commission) adopted Resolution 66, 1998 establishing a pension plan administered by the
Variable Annuity Life Insurance company (herein referred to as VALIC) for Town
employees; and;

WHEREAS, on September 7, 2005 the Commission adopted Resolution No. 30-09-
05 amending the Plan to include the eligibility of the Town Manager for participation in the
Plan ; and

WHEREAS, in April of 2007, the Intemnal Revenue Service and the Department of
Treasury issued final regulations under Code Section 415 clarifying the definition of
“compensation” for purposes of the “100% of compensation” limit, and the definition of
“annual addition” and providing guidance regarding the correction of excess annual
additions.; and

WHEREAS, the Commission upon the recommendation of the Town’s Finance
Director has determined that it is appropriate to amend the Plan to conform to changes in the

law or regulations affecting qualification requirements;

NOW THEREFORE, BE IT RESOLVED BY THE TOWN COMMISSION OF
THE TOWN OF LAKE PARK:

Section 1. The Commission hereby adopts the Amendment for the Final 415
Regulations

Section 2.  The Commission hereby authorizes the Plan Administrator to sign the
“Certificate of Adopting Resolution”.

Section 3. This Resolution shall become effective immediately upon adoption.



The foregoing Resolution was offered by W»MW{ Caec~ ., who

. . . - . U
moved its adoption. The motion was seconded by M&Mw

and upon being put to a roll call vote, the vote was as follows:

AYE NAY
MAYOR DESCA DUBOIS _~ -
VICE-MAYOR ED DALY e
COMMISSIONER CHUCK BALIUS - -
COMMISSIONER JEFF CAREY _ 7 o
COMMISSIONER PATRICIA OSTERMAN _#Z

The Town Commission thereupon declared the foregoing Resolution NO. bb-12-0%

duly passed and adopted this 7 dayof ] D esrtoe ~ ,2008.

TOWN OF LAKE PARK, FLORIDA

kDo (Ao 2

'DESCA DUBOIS
MAYOR
ATTEST:
\[k/LA-—-ﬁ——fLJ m -
VIFVIAN MENDEZ LEMLEY
o) WN CLERK
SR
HTOE@LSEAE) Approved as to form and legal
= .
sufficiency:

&IOR\DP‘
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AMENDMENT FOR THE FINAL 415 REGULATIONS

ARTICLE |
PREAMBLE

Effective date of Amendment. This Amendment Is effective for limitation years and plan years beginning
more than ninety (30) days after the close of the first regular leglslative session (of the legislative body with
autherity to amend the Plan) that begins on or after July 1, 2007, except as otherwise provided herein,

Superseding of Inconsistent provisions. This Amendment supersedes the provisions of the Plan 1o tha
extent those provisions are inconsistent with the provisions of this Amendment.

Employer's electlon. The Employer adopts all Aricles of this Amendment, except those Aticles that the
Employer specifically elects not to adopt.

Construction. Except as otherwise provided in this Amendment, any reference to “Section® in this
Amendment refers only to sections within this Amendment, and is net a referencs lo the Plan. The Article and
Section numbering In this Amendment Is solely for purposas of this Amendment, and doas not relate 1o any
Plan article, saction or other numbering designations.

Effect of restalement of Plan. If the Empioyer restates the Plan, then thls Amendment shall remain in effect
after such restatement unless the provisions in this Amendment are restated or otherwise become obsolete
(e.g., if the Plan Is restated onto a plan document which incorporates the final Code §415 Regulation
provislons).

ARTICLE Ii
EMPLOYER ELECTIONS

The Employer only needs to complete the queslions In Seclion 2.2 In order lo override the default provislons set forth
below. If the Plan will use al! of the default provisions, then thasa questions should be skipped.

2.1

2.2

Default provisions. Unless tha Employer elects otherwise in Section 2.2, the following defaults will apply:

a. The provisions of the Plan setting forih the definitlon of compensalion for purposes of Code § 415
{hereinafter referred to es "415 Compensation®), shall be modified by (1) Including payments for unused
sick, vacation or other leave and payments from nonqualified unfundad deferred compensation plans
(Section 3.2(b)}, (2) excluding salary continuation payments for participants on miiitary service {Section
3.2(c)), and (3} excluding salary continuation payments for disabled participants (Section 3.2(d)).

b. The "first few weeks rule* does not apply for purposes of 415 Compensalion (Section 3.3).

c. The provision of the Flan selling forth the definition of compensation for allocation purposes (hereinafter
referred to as "Plan Compensation®) shall be modified ta provide for the same adjustments to Plan
Compensation (for all coniribution types) that are made to 415 Compensation pursuant lo this
Amendment. :

In lleu of default provisions. In lieu of the default provisions above, the following apply: (select all that apply;
if no selectlons are mads, then the defaults apply)

415 Compensatlon. (sslect all that apply):

a. [ ] Exclude leave cashouts and deferred compensation (Section 3.2(b))

b. [] Include military continuetion payments (Section 3.2(c))

¢ [ 1 |Include disability continuation peyments (Section 3.2(d)) for all participants, and the salary
continuation will continue for the following fixed or determinable period:

d. [ ] Applylhe administretive delay (“first faw weeks") rule (Section 3.3)

Plan Compensation. (select all that apply):

] No change from existing Pian provisions

]  Exclude all post-severance compensation

]  Exclude post-severance regular pay

] Exclude leave cashouts and deferred compensation

= Ta
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i 1] Include post-severance military continuation payments
k. [ 1 linclude post-severance disability continuation payments for afl participants, and the salary

continuation will continue for the following fixed or determinable period:
L [ ] - Other (describa)

Plan Compensation Special Effective Date. The definition of Plan Compensation is modified as set forth
herein effective as of the same date as the 415 Compensation change is effective unless otherwise spacified:
m. (enter the effective date)

ARTICLE Il
FINAL SECTION 415 REGULATIONS

3.1 Effective date. The pravislons of this Artlcle Nl shall apply to limilation years beginning more than ninety (80)
days after the close of the first regular lagislaiive session {of the legislative bedy with the authority to amend
the Plan) that begins on or after July 1, 2007.

32 415 Compensation pald after severance from employment. 415 Compensation shall be adjusted, as seot
forth herein end as otherwise elacted in Article 1, for the following types of compensation paid after g
Participant's severanca from employment with the Employer mainiaining the Plan (or any other entily that Is
treated as tha Employer Pursuant to Code § 414(b), {c}. {m) or (o). However, amounts described in
subsections (a) and (b) bslow may only be inciuded in 415 Compensatlon to the extent such amounts ara paid
by the later of 2 1/2 months after Severance from employment or by the end of the limitation year that Includes
the date of such severancs from employment. Any other payment of compensation pald after severance of
employment that is not described in the following types of compensation is not considered 415 Compensation
within the meaning of Code § 415(c)(3), even if payment is made within the time period specified abave.

{(2) Regular pay. 415 Compensation shall include regular pay after saveranca of employment If:

(1) The payment Is regular compensation for services during the particlpant’s regular working hours, or
campensation for services outside the participant's regular working hours (such as overtima or shift
differential), commissions, bonuses, or other similar paymenis; and

(2) The payment would have been paid lo the participant prior to a severance from employment if the
paricipant had cantinued in employment with the Employer.

(b) Leave cashouts and deferred compensatlon. Leave cashouts shall be included in 415 Compensation,
unless otherwise elected in Section 2.2 of this Amendment, If those amounts would have been included in the
definition of 415 Compensation if they were paid prior to the participant's severance from employment, and the
amounts are payment for unused accrued bona fide sick, vacation, or other leave, but only if the participant
would have been able to use the leave if employment had continued. In additlen, delerred compensation shall
be included in 415 Compensalion, uniess otherwise elected in Section 2.2 of this Amendment, if the

(c) Salary continuation payments for milltary service participants. 415 Compensation does not include,
unless otherwise elected in Section 2.2 of this Amendment, payments to an individual who does not currently
perform services for the Employer by reason of quelified military service (as that term is used in Code §
414(u)(1)) to the extent thoss payments do not exceed the amounts the individual would have received if the
individual had continued to perform services for the Employer rather than entering qualified military sarvice,

(d) Salary continuation Payments for disabled Participants. Unless otherwise elected in Section 2.2 of
this Amendment, 415 Compensation does not include compensation paid to a participant who is permanently
and totally disabled (as defined in Code § 22(e)(3)). If elected, this provision shali apply 1o all parlicipants for
the period specified in Section 2.2 of this Amendment.

3.3  Administrative delay ("the first few weeks") rule, 415 Compensation for a limitation year shall not include,
uniess otherwise elected in Section 2.2 of this Amendment, amounts eamed but not paid during the limitation
year solely because of the timing of pay periods and pay dales. However, if elected in Section 2.2 of this
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Amendment, 415 Compensation for a limitation year shall Include amounts earned but not paid during the
limitation year solely because of the liming of pay periods and pay dates, provided the amounls are pald
during the first few weeks of the next limitation year, the amounts are included on a uniform and consistent
basis with respect to all similarly situated participants, and no compensation is included in more than cne

limitation year.

Incluslon of certain nongualified deferred compensation amounts. [|f the Plan’s definition of
Compensatlon for purposes of Code § 415 is the definition In Rsguiation Sectlon 1.415(c)-2(b) (Regulation
Section 1.415-2{d}(2) under the Regulations In effect for limitation years beginning prior to July 1, 2007} and
ihe simplified compensation definition of Regulation 1.415(c)-2(d){2) (Regulation Section 1.415-2(d)(10) under
the Regulations in effect for limitation years prior to July 1, 2007) is not used, then 415 Compensation shall
Include amounts that are includible In the gross incoms of a Participant under the rules of Code § 408A or
Code § 457(f)(1)(A) or because the amounts are constructively recelvad by the Panticipant. [Note if the Plan's
definition of Compensation is W-2 wages or wagas for withholding purposes, then these arounts are already
include in Compensation.]

Definltlon of annual additions. The Plan's definition of "annual additions" is modified as follows:

(a) Restorative payments. Annual additions for purposes of Code § 415 shall not Include restorative
payments. A restorative payment is a payment made o restore losses lo a Plan resulting from actions by a
fiduiary for which there is reasonable risk of liability for breach of a fiduciary duty under applicable federal or
state lew, where participants who are similarly situated are treated similarly with respact to the payments,
Generally, payments are restorative payments only if the payments are made in order to restore some or all of
the plan’s losses due to an action (or a failure to act) that creates a reasonable risk of Hability for such a breach
of fiduciary duty (other than a breach of fiduciary duty arising from failure 1o remit contributions to the Plan).
This.includes payments 1o a pian made pursuant to a court-approved settlement to restore losses to a qualified
defined contribution plan on account of the breach of fiduciary duty (other than a breach of fiduclary duty
arising from fallure to remit contributions to the Plan). Payments mads to the Plan to make up for losses due
merely to market fluctuations and other payments ihat are not made on account of a reasonable risk of llabiilty
for breach of a fiduciary duty are not restorative paymenis and generally constitute contribulions thal are
considered annual additions.

(b) Other Amounts. Annual addilions for purposes of Code § 415 shall not include: {1) The direcl transfer of
a benefit or employee contributions from a qualified plan to this Plan: {2) Rollover contributions (as described
in Code §§ 401(a)(31), 402(c)(1), 403(a)(4), 403(b)(8), 408(d)(3), and 457{e){16)); (3) Repayments of loans
made to a participant from the Plan; and (4) Repayments of amounts described in Code § 411{a)(7)(B) (in
accordance with Code § 411(a)(7)(C)) snd Code § 411(a)(3)(D) or repayment of contributions o a
govemmental plan (as defined in Code § 414(d)) as described in Code § 415(k)(3), as well as Employer
restorations of benefits that are required pursuant to such repayments.

{c) Date of tax-exempt Employer contributions. Notwithstanding anyihing in the Plan to the contrary, in the
case of an Employer that is exempt from Federal income tax (inciuding a governmental employer), Employer
contributions are treated as credited to a particlpant's account for a partlcular limitation year only if the
contributions are actually made to the plan no later than the 15th day of the tenth calendar month following the
end of the calendar year or fiscal year (as applicable, depending on the basis on which the employer keeps ils
books) with or within which the particular limitation year ends.

Change of limitation year. The limitation year may only be changed by a Plan amendment. Furlhermore, if
the Plan is terminated effeclive as of a dale other than the last day of the Plan’s limitation year, then the Plan Is
treated as if the Plan had been amended to change its limitation year.

Excess Annual Additions. Notwithstanding any provision of the Plan to tha contrary, if the annual addliions
(within the meaning of Code § 415) are exceeded for any participant, then the Plan may only comect such
excess in accordance wilth lhe Employee Plans Compliance Resolution System (EPCRS) as set forth in
Revenue Procedure 2008-27 or any superseding guidance, including, but not limited to, the preamble of the

final §415 regulalions.
Aggregation and DiIsaggregation of Plans.
(@) For purposes of applying the limitallons of Code § 415, all defined contribution plans {without regard to

whether @ plan has been terminated) aver maintained by the Emplcyer (or a "predecessor employer”) under
which the participant recelves annual additions are freated as one defined contribution plan. The "Employer"
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this Section, the determination shall be made by applying Code §415(h), and shall take Inte account
lex-exampt organizations under Regulation Section 1.414(c}-5, as modified by Regulation Section 1.415(=)-
1{N(1). For purposes of this Section:

constituted two, unrelated employers under the rules described in Regulation Section 1.415(a)-1 {f){1) and
{2) immediately after the cessation of affiliation) and cessation of affiliation was the event that gives rise to
the predecessor employer relationship, such as a transfer of benefils or plan sponsership,

{2} Wih respect to an Employer of a participant, a former enlity thal antedates the Employer is a
“*predecessor employar” with respect to the participant if, under the facts and clreumstances, the employer
constitules a continuation of all or a portion of the trade or business of the former entity,

{b) Break-up of an aFfiliate employer or an affiliated service group. For purposes of aggregating plans for
Code § 415, a “formerly affiliated plan® of an employer is taken into account for purposes of applying the Code
§ 415 limitations to the employer, but the formerly affiliated plan Is treated as if it hag terminated Immediately
prior to the "cessation of afflliation.” For purposes of this paragraph, a “formerly affiliated plan® of an employer
is a plan that, immediately prior to the cessation of affiliation, was actually maintained by one or more of the
entities that constitute the employer (as determined under the employer affiliation rules described in Regulation
Saction 1.41 S(a)-1(f)(1) and (2)), and Immediately after the cessation of affiliation, Is not actually maintained by
any of the entitles that constitute lhe employer (as delermined under the employer affiliation ruies described in
Regulation Section 1.415(a}-1(f){1) and (2)}. For purposes of this paragraph, a "cessation of affiliation” means
the event lhat causes an entity to no ionger be aggregated with one or more other entilies as a single
employer under the employer affiliation fules described in Regufation Section 1.415(a)-1 (X1} and (2) (such as
the sale of a subsidiary outside a controfled group), or that causes a plan to not actuaily be maintainad by any
of the enfities thal constitute the employer under the employer afflliation rules of Regulation Section 1.415(a)
1(f)}(1) and (2) (such as a transfer of Plan sponsorship outside of a controlled group).

{c) Midyear Aggregation. Two or more defined contribution plans that are not required to be aggregated
pursuant to Code § 415(f) and the Regulations thereunder as of the first day of a limitation year do not fait to
salisfy the requirements of Code § 415 with respact lo a particlpant for the limitation year merely because they
are aggregated later in that limitation year, provided that no annual additions ara crediled to the partlcipant's
account after the dale on which the plans are required o be aggregated. .

ARTICLE v
PLAN COMPENSATION

Compeansation limit. Notwithstanding Amendment Section 4.2 or any election in Amendment Section 2.2., if
the Plan is a 401(k) plan, then participants may not make elective deferrals with respect to amounts that are
not 415 Compensation. However, for this purpose, 415 Compensalion is not lImited to the annual
compensation limit of Code § 401({a)(17).

Compensation paid after Severance from employment. Compensation for purposes of allocations
{hereinafter referred to as Plan Compensalion) shall be adjusted, unlass otherwise elected in Amendment
Section 2.2, in the same manner es 415 Compensation pursuant to Arlicle [Il of this Amandment, except in
applying Article IIl, the term ™imitation year" shall be replaced with the term “plan year" and the torm "415

Compensation” shall be replaced with the tarm "Plan Compensation.”
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4.3  Optlon to apply Plan Compansatlon provisions early. The provisions of this Aricle shall apply for Plan
Years beginning more than ninety (90) days after the close of the first reguler legislative session (of the
legislative body with authority to amend the Plan) that begins on or after July 1, 2007, uniess an earlier
effective date is specified in Section 2.2. of this Amendment.

This amendment has been executed this __ | [ day of uw , Fo8 .

Name of Plan:

Name of Employer:‘%bﬂ_ée__ @ ‘e /g (9-‘\-,-(:
Town ofF Lale FacK

By:

Name: \BQS Coa BU\’BO‘ S
Tille: m Ok\!/ oY~
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INI€ VALIC

FINAL 415 REGULATIONS AMENDMENT
EXPLANATION

ARTICLE I-— PREAMBLE

Effective date of amendment,

This section indicates that the Amendment is effective for limitation years (i.e., plan years) beginning
more than ninety (90) days after the close of the first regular legislative session (of the legisiative body
with authority to amend the Plan) that begins on or after July 1, 2007, unless you elect, in Section 2.2, to
change your Plan's definition of Compensation (for allocation purposes) as of a different date (such as an
earlier date, as allowed under the proposed regulations, or a later date, to avoid a possible cutback in
benefits). Therefors, if your Plan Year is the calendar year, and if your governing body met during the
third quarter of 2007, the Amendment applies to the 2008 plan year,

Superseding of inconsistent provisions,

This section is a reminder that the Amendment will supersede any provisions of your Plan {(such as the
Plan's definiion of “Compensation”} to the extent those provisions are inconsisient with the Amendment.
Employer’s electlon,

This sectlon clarifles that, unless the Employer elects otherwise in Section 2.2, the Employer is adopting
all of the default provisions of the Amendmaent.

Construction.

This section clarifies that all references to a "Section" number are references to the sections of the
Amendment, not sections of the Plan.

Effect of restatement of Plan.

This section provides that this Amendment will survive any subsequent restatement of the Plan (i.e., if the
plan is restated, the Employer does not need to re-adopt this Amendment),

ARTICLE )l- - EMPLOYER ELECTIONS

Default Provisions.

This section sets forth the "default" provisions of the Amendment (i.e., the provisions that will apply unless
the Employer elects, in Section 2.2, to have different provisions apply). Therefore, unless the Employer
elects otherwise, the compensation taken into account under the Plan for purposes of the limit on annual
addltions {hereinafter referred to as "415 Compensation") will be modifled to include certain post-
termination pay-outs of unused sick, vacation or other leave and certain post-termination dlstributions
from nonqualified deferred compensation plans, and to exclude salary continvation payments to
participants on military leave and salary continuation payments for disabled participants. in addition,
unless the Employer elects otherwise, 415 Compensation for a given Plan Year will not include amounts
paid in the first few weeks after the end of the Plan Year that were earned during the Plan Year (such as
a paycheck on January 2, 2009, for the pay period that ended on December 28, 2008), Finally, unless
the Employer. elects otherwise, the Plan's definition of "Plan Compensation” (the compensation taken into
account for purposes of making or allocating employer contributions) will also be modified to include and
exclude the amounts described above (i.e., it wili track the Plan's definition of "415 Compensation®),

in lieu of default provisions.

In this section, the adopting Employer may change (i.e., override) any of the “default" provisions of the
Amendment. The Employer may make separate elections for the Pian’s definitlon of *415 Compensation*
(which is used to limit annual additions) and the Plan's definition of "Compensation" (which is used to
make and/or allocate employer contributions).

With respect to "415 Compensation,” the Employer may separately elect to (a) exclude leave cash outs
and distributions from nonqualified plans, (b) include salary continuation for participants In the military, {c)
include salary continuation payments for ail disabled participants for a fixed period, or (d) include amounts
paid in the first few weeks after the end of the plan year that were eamed during the plan year.

with respect to "Plan Compensatlon,” the Employer may separately elect to either {f) keep the Plan's
existing definition of Compensation, (g) exclude all post-severance pay (Including regular pay, which is
now required to be included In 415 Compensation), (h) exclude only post-severance regular pay, (i)
exclude leave cash outs and distributions of defarred compensation, (j} include post-severance salary
continuation for participants in the military, (k) include post-severance disability continuation payments for
all employees for a fixed period, or (1) include or exclude other types of pay. These elections will apply to
all types of contributions (Elective Deferrals, Matching Contributions and Non-matching Employer

Contributions).
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Finally, the Employer may elect to apply the new definition of Plan Compensation as of a special effective
date. This may apply, for example, If the employer has already been taking into account certain post-
severance compensation, as specifically permitted by the proposed regulations under Section 415, and

now wishes to apply the new definition of compensation as of that earlier effective date.
ARTICLE Hil- FINAL SECTION 415 REGULATIONS

Effective date.

This section reiterates that the changes required by the final regulations under Section 415 apply to
limitation years (which are generaily the same as the plan year) beginning more than ninety (90) days
after the close of the first regular legislative session (of the legislative body with authority to amend the
Plan) that begins on or after July 1, 2007 (i.e., 2008 for calendar year plans, if the legisiative body met
during the third quarter of 2007),

415 Compensation paid after severance from employment.

This section sets forth the new fules under the finai 415 regulations that require (orin some cases, allow)
the inclusion in "415 Compensation” of certain amounts paid after severance from employment, so iong
as such amounts are paid by the later of 2 1/2 months after severance from employment, or the last day
of the limitatlon year that includes the date of such severance from employment, There Is one type of
post-severance pay (“regular pay™) that s now reguired to be included in 415 Compensation, and
four other types of post-severance pay (leave cash outs, deferred compensation, milltary pay and
pay for disabled participants) that are allowed to be included in 415 Compensation, if the plan so
provides.

‘Regular pay” means amounts that are paid for services performed during the participant's reguiar
working hours (such as commissions or bonuses) or for services performed after the Participant's regular
working hours (such as overtime or shift differential) or other similar payments, so long as the amounts

employment had continued, Similarly, amounts that are distributed to a Participant from an unfunded
nonqualified deferred compensation plan (e.g., a Section 457(f} plan or a for-profit employer's
nonqualffied deferred compensation plan) may be included in 415 Compensation (and will be included
unless the Employer elects otherwise in Section 2.2) so long as such payment would have been paid at
the same time if the participant had not terminated employment (Le., itis not a payment that is triggered
by termination of employment). Salary continuation Payments for military service partici

Compensation, but only if the Employer affirmatively elects, in Section 2.2, to inciude such amounts.

Administrative delay {“the first few weeks”) rule,
This section describes the *first few weeks rule," whereby 415 Compensatlon may include {but only if the

than one plan year.
Inclusion of certain nonqualifled deferred compensation amounts,
This section describes one specific type of compensation (amounts that become taxable during the pian

doctrine of constructive receipt) that must be included in 415 Compensation if the Plan uses the *long-
form" definitlon of compensation under the Section 415 regulations (and not the "safe-harbor" or
“simplified” definition of compensation described in the Saction 415 regulations). This seclion includes a
reminder that, if the Pian uses elther the "W-2 Income” or the “Section 3401 wages" definition of 415
Compensation {or Plan Compensation), then these amounts are already included in the Plan's definition
of "compensation."

Definition of annual additions.
This section sels forth the definition of "annual addition” for purposes of the limitation on annual additions

to defined contribution plans under Section 415(c). It clarifies that annual additions do not include (1)
‘restorative payments" (amounts paid fo restore losses to the Pian that result from actions by a plan
fiduciary which may constitute 3 breach of fiduciary duty), (2} direct transfers into the Plan from other
qualified plans, (3) rollover contributions, (4) répayments of loans to plan participants, or (5) rapayments
of previously forfeited amounts on behalf of rehired participants. it also clarifies that, in the case of a tax-
exempt employer (including a governmental empioyer), employar contributions may be credited to a
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participant's account for a particular plan year only If the contributions are actually made 1o the plan no
later than the 15th day of the tenth calendar month following the end of the calendar year (or fiscal year)
with or within which the plan year ends. '
Change of limitatlon year.

This section provides that the limitation year may only ba changed by amending the Plan, and that if the
Plan is terminated, It will be treated as f it had been amended to change the limitation year to end on the
date of termination.

Excess Annual Additions.
This section is a reminder that excess annual additions may no longer be comected by distributing

elective deferrals and/or empioyee after-tax contributions in accordance with plan provisions providing for
such distribution.  Instead, excess annual addilions must be corrected under the Employee Plans
Compliance Resolution System procedures, as {currently) set forth in Revenue Procedure 2006-27.
Aggregation and Disaggregation of Plans.

This section sets forth the special rules for determining which employers must be treated as a “controlled
group” of companles (i.e., as a single emplayer) for purposes of the limitatlon on annuai additions under

Section 415, and how mid-year changes In such “controlled group" of employers must be lreated.
ARTICLE IV- - PLAN COMPENSATION

Compensation limit.

This section clarifies what compensation may be taken Into account, In a Section 401(k) plan, for
purposes of making elective deferrals. It provides that elective deferrals may only be made from
compensatlon that is "415 Compensation.” However, for purposes of this restriction, 415 Compensation
does not have to be limited to the annual compensatlon limit under Secltion 401(a)(17) (which is $230,000
for plan years beginning in 2008). Thus, the plan administrator need not cut-off deferrals when a highly
compensated participant reaches the annual compensation limit. However, the plan administrator may
not allow participants fo make elective deferrals from compensation (such as certain amounts paid after
severance of employment) that is not 415 Compensation.

Compensation pald after severance from employment.

This section reiterates that the Plan's definition of Compensation {for allocation purposes) will be the
same as the Plan's definltlon of "415 Compensation” unless the Employer elects otherwise In Section 2.2
of the Amendment.

Optlon to apply Plan Compensatlon provisions early.

This section provides that the amendments to the Plan's definition of Compensation (for allocation
purposes) will also be effective for plan years beginning more than ninety {80) days after the close of the
first regular legislative session (of the body with authority to amend the Plan) that begins on or after July
1, 2007 (i.e., 2008 for calendar year plans, if the Employer's legislative body met during the third quarter
of 2007) unless the Employer elects a different effective date in Section 2.2

EMPLOYER SIGNATURE

The Employer must sign the amendment regardless of whether the Employar has chosen to apply the
default provisions In Section 2.1 or. whether the Employer has elected one or more of the optional
provisions in Section 2.2 of the Amendment.
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OVERVIEW OF FINAL SECTION 415 REGULATION CHANGES
AND TIMING OF P MENDMENT

Background
Section 415 of the Intemnal Revenue Code ("Code"} limits the annuai additions (i.e., contributions and/or
farfeltures) that may be made to qualified defined contribution plans on behalf of a given participant to the
lesser of (i) $46,000 (2008 figure), or (i) 100% of the participant's compensation for the plan year. In
April of 2007, the IRS and the Department of Treasury issued final regulations under Code Section 415
clarifying the definition of "compensation” for purposes of the 100% of compensation limit, clarifying the
definiton of “annual addition,” and providing guidance regarding the correction of sxcess annual
additions.

The Section 415 limit Is a key provision in quallfied plans, as plans are required by statute to include
provisions in the written plan document expressly prohibiting contributions to the plan in excess of the
Sectlon 415 limit. In addition, many plans define "compensation” for allocation purposes using a Section
415 definition of compensation.

The final 415 regulations have changed the definition of "compensation” for purposes of the limltation on
annual additions. Under the final regulations, "415 Compensation” is now required to include certain
amounts (such as bonuses, commissions, overtime or shift differential) that are paid after severance of
employment, so long as they are paid by the later of 2 1/2 months after severance of employment or the
last day of the limitation year which includes the date the participant terminates employment, and they are
not paid "on account of' termination of employment. There are also four types of post-severance
compensation that may be included in 415 Compensation, if the Plan so provides (including certain cash-
outs of unused sick or vacation leave, certain distributions from nonqualified plans, salary continuation to
participants on military Ieave, and salary continuation for participants who are permanently disabled) so
long as they are paid within the time frame described above, and they satisfy certain additional
restrictlons. However, the final regulations clarify that 415 Compensation does not include arnounts that
-are paid on account of termination of employment (i.e., "severance pay") if such amounts are paid afler
severance of employment. Plans that use the “long-form" definition of 415 Compensatian are also
required to include amounts deferred under nonqualified plans that become taxable during the plan year
on account of Section 409A, Section 457(f), or the doctrine of constructive recaipt.

Under the Code, qualified plans are required to be amended for changes in the law or the regulations that
affect the qualification requirements under Section 401(a) of the Code (including the final 415

re%ulations). For governmental employers, such "interim" amendments must generally be adopted by the
15" day of the tenth month after the close of the calendar year that includes the effective date of the new

law or regulation,

Effective Date

For governmental plans, the final Section 415 regulations are effective for limitation years (which are
generally the same as the plan year) beginning more than ninety (90) days after the close of the first
regular legislative session (of the legislative body with authority to amend the planj that begins on or after
July 1, 2007. Thus, for calendar year plans, if the legislative body with authority to amend the plan met
during the third quarter of 2007, the regulations are effective January 1, 2008. Such plans must be
amended by October 15, 2009. However, plans whose plan year ends between September 30 and
December 30 may have to be amended earier. For example, if an employer's plan year/limitation year
ends on November 30, and if the legislative body with authority to amend the plan met between July 1,
2007 and August 31, 2007, the final 415 regulations became effective on December 1. 2007, meaning the
amendment may need to be executed by as early as October 15, 2008.

Thus, calendar year plans should adopt the Amendment (to comply with the final 415 regulations) no later
than October 15, 2009. Non-calendar year plans should adopt the Amendment as soon es possible {as
the deadline could be as soon as October 15, 2008).
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Execution of Amendment
Enclosed you will find an "Amendment for the Final 415 Regulations,” a sampfe resolution for proper

authorization of the amendment by your govemning body, and a saction-by-section explanation of the
Amendment. As explained in the enclosed materials, the amendment has certaln "default” provisions
(which are described In Section 2.4 of the Amendment), and a section {Section 2.2) In which you may
elect to have diffarent provislons apply. You must execute the amendment, regardless of whether
you choose to apply the default provisions in Sectlon 2.1 or whether you elact one or more of the
optlonal provislons In Section 2.2.
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The following chart indicates the deadline for adoplion of the enclosed Amendment:

Plan/Limitation | AND Governing | THEN | Effectlve Date | AND Amendment Deadline
Year End Body Met* of Regulations

January 31 July 1 and February 1, Oclober 15, 2009
November 2, 2008
2007

February 28 July 1 and March 1, 2008 October 15, 2009
Dacember 1,
2007

March 31 July 1, 2007 April 1, 2008 October 15, 2009
and January
1, 2008

April 30 July 1, 2007 May 1, 2008 October 15, 2009
and January
31, 2008

May 31 July 1, 2007 June 1, 2008 October 15, 2009
and March 2,
2008

June 30 July 1, 2007 July 1, 2008 October 15, 2009
and April 1,
2008

July 31 July 1, 2007 August 1, 2008 October 15, 2009
and May 2,
2008

August 31 July 1, 2007 September 1, October 15, 2009
and June 2, 2008
2008

December 31 July 1, 2007 January 1, 2008 October 15, 2009
and Cctober .
2, 2007

*If your governing body with the authority to amend the plan did not meet during the dates indicated in the
above chart, then the effective dates and amendment deadlines noted above are extended by at Jeast

one year.
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CERTIFICATE OF ADOPTING RESOLUTION
The undersigned authorized representative of The TOwn O'p Lo KQ P ari.

(lhe Employer} hereby certifies that the following resolutions were duly adopted by the governing
body of the Employeron _{ 1 Dece m ber | 200% » and lhat such resolutions have not been

modified or rescinded as of the date hergof;

RESOLVED, the Amendment to the
(the Amendment) generally effective for limitation years beginning more than hinety (90)
days after the close of the first regular legislative session (of the legislative body with authority to amend the Flan)
that begins on or after July 1, 2007, is hereby approved and adopted and that an authorized representative of the
Employer is hereby authorized and direcled lo execute and dellver to the Adrinistrator of the Plan one or more

counterparts of the amendment.

The undersigned further cerlifies that attached herslo is a copy of the Amendment approved and adopted in

the foregoing resolution.
Date:\b,ECﬁ——/Y\,LQ_a// (7 i 2908
Signed: O “-“‘"‘—““*"“M

-

\[\Q\;_Amuc]ei Le,m/ﬂf" Town /C,Lerp(

lerint nameftitle)
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